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a tort was recognized by the common law this was due to conditions 
long since passed away. It should now be held that the servant has 
the legal power of terminating his primary contract relations with his 
employer (except perhaps in cases of irreparable injury) even though 
he has not the legal privilege. After definite repudiation by a servant, 
other persons should be legally privileged to give him employment. 
Surely this is in accord with the general practice and belief of the 
community. The instant case really rests upon such modern practice 
and belief ; but to many courts it seems easier to torture statutory words 
and thus shoulder off the responsibility upon the legislatures for de- 
claring that a change in the law has taken place. A. L. C. 

PRIVILEGE OF ALIEN ENEMIES TO INHERIT UNDER TREATY 

A distinct contribution to the law has recently been made by Judge 
Cardozo of the New York Court of Appeals in Techt v. Hughes (1920) 
229 N. Y. 222, 128 N. E. 185, 1 a decision clearing away much am- 
biguous terminology and fallacious reasoning with respect to the 
privilege of alien enemies to inherit realty in New York. The decision 
involved primarily the construction of the chameleonic term "alien 
enemy," which, in spite of many important decisions during the war, 
had still been left obscure and doubtful, and an examination of the 
extent to which treaty stipulations granting the privilege of inheritance 
survive the outbreak of war. Both problems are almost without judi- 
cial precedent, and the contributions of writers throw but little helpful 
light upon them. 

An American-born woman had in 191 1 married in the United States 
a resident Austrian. On December 7, 1917, war with Austria was 
declared, and on December 27, 1917, the woman's father, an American 
citizen, died, leaving real property. Another heir contested the priv- 
ilege of the woman to inherit, on the ground that she was an alien 
enemy, whereas the statute of New York confined this privilege to 
"alien friends." The question for decision, therefore, was (1) 
whether the American wife of an Austrian subject was during the war 
an "alien enemy" or an "alien friend" (the Appellate Division had held 
her to be an "alien friend" 2 ) and (2) whether, if she was an "alien 
enemy," the treaty between the United States and Austria — which con- 
tained a stipulation relieving Austrians to some extent from a state 
statutory disqualification of inheritance — was still in force at the time 
of her father's death, i. e. after the war had broken out. 



7 Labatt, Master and Servant (1913) 8067 ff. These are strictly interpreted, how- 
ever, and are held not to apply to a case where a man merely gives employment to 
a laborer during the unexpired term of a broken contract Tucker v. State (1908) 
86Ark. 436, in S. W. 275- 

'Writ of certiorari denied by the United States Supreme Court, October 25, 
1920. 

- (1919) 188 App. Div. 743, 177 N. Y. Supp. 420. 
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Judge Cardozo found, first, that the woman was an "alien enemy," 
and not an "alien friend." By her marriage, she acquired the nation- 
ality of her husband. 3 The historical development of the privileges of 
aliens begins from a state of total disability and is marked by gradual 
relaxations thereof. In England, these relaxations were first extended 
to merchants, and Magna Carta conditions them in time of war upon 
reciprocity. Even in time of peace aliens had at common law the priv- 
ilege of taking by purchase only (until office found) and not by descent. 4 
Whatever privileges of taking by descent the alien may now possess 
must therefore be found in statutory or treaty grant. In New York, 
the statute of 191 3 had extended only to "alien friends" the privilege 
of taking by inheritance. 5 Reasoning from the cases decided dur- 
ing the war in England and the United States permitting peaceable resi- 
dent subjects of enemy states to reside unmolested, to sue in municipal 
courts, to engage in trade, and to enjoy the ordinary civil rights, 9 and 
from the fact that the woman had been left unmolested by federal au- 
thorities as a law-abiding resident subject of Austria and that "the laws 
should be administered" in a spirit in harmony with "the humane and 
considerate treatment accorded by this country" to such aliens, the 
Appellate Division had found her to be an "alien friend." 

This liberal construction Judge Cardozo did not sustain. The priv- 
ileges accorded to resident subjects of enemy states, for example, to sue 
and to trade, were deemed concessions granted to them not because 
they were not "alien enemies," but because the progress of time had 
developed a humane relaxation of some of the more severe disabilities 
resting upon "alien enemies." They were still "alien enemies," and 
subject to restrictions as such. It cannot be urged that because in 
treating of "trading with the enemy," the term "alien enemy" has a 
wider or different connotation — domicil being made the criterion of 
enemy character — that it has not also its original strict meaning of 
"subject of the enemy state." It is under this construction, which is 
beyond question logical and flawless, that the woman was deemed not to 
be an "alien friend" within the meaning of the New York statute. 

The alien enemy deriving no aid from the statute, it became neces- 
sary to determine whether the treaty with Austria afforded her any 
protection. Article 2 of the treaty of 1848 with Austria conferred on 
nationals of either contracting party, in case title by descent was not 
freely accorded by municipal law, at least title for a limited period of 
two years, extendable "according to circumstances," during which the 
property could be sold. If article 2 of the treaty could be deemed in 



'Act of March 2, 1907, 34 Stat, at L. 1228; Mackenzie v. Hare (1915) 239 U. S. 
299, 36 Sup. Ct. 106. 

1 Martin v. Hunter's Lessee (1816, U. S.) 1 Wheat. 304. 

"Real Property Law, sec. 10, as amended by Laws of 1913, ch. 152; Cons. Laws 
N. Y.,ch. so. 

e See (1917) 27 Yale Law Journal, 104. 
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force after the outbreak of war, the alien could claim the title by inheri- 
tance thus conferred. 

Confronted with the question whether this provision of the treaty 
survived and could vest the title after the outbreak of war, the court 
sought authority. Probably no field of international law is more 
elusive in authorities; for the courts have had but few occasions to 
pass upon the effect of war on treaties, and the writers, seeking to find 
a rule in the practice of nations, find themselves baffled, by the diverse 
action of states, in establishing any criterion or guide for the survival 
of treaties, and fall back upon theory and ethics. 

Two important decisions, one in the United States and one in Eng- 
land, 7 have held that where title to real property had vested, under 
article 9 of the British-American treaty of 1794, the outbreak of the 
war of 1812 did not divest the title, although Judge Story was not sure 
that the treaty was not "at most, only suspended," during the war. In 
the instant case, the title, if good, vested during the war, so that article 
2 of the Austrian treaty must necessarily have remained in full force. 

Two schools of thought have developed with respect to the survival 
of treaties. Due to a misconception of the distinction between pacta 
transitoria or those permanent compacts between states which deal, for 
example, with boundaries or other vested rights, and "treaties," in 
the narrow sense, which looked to the future and presupposed a state 
of peace, it was often said that all "treaties" (now used in the wide 
sense to cover all compacts between nations) were terminated by war. 8 
While this view, to its full extent, is no longer asserted without qualifi- 
cation, 9 it being admitted that stipulations relating to boundaries, pub- 
lic debts, and war itself must be deemed to remain in force even dur- 
ing the war, nevertheless the fact that states frequently in treaties of 
peace stipulate the specific pre-war treaties that shall be deemed to 
revive or remain in force, 10 and the fact that it is difficult in advance of 
the peace to make distinctions between abrogation and suspension, have 

''Society for the Propagation of the Gospel v. New Haven (1823, U. S.) 8 
Wheat. 464 494; Sutton v. Sutton (1830, Ch.) 1 Russ. & M., 663. See also 
Corneal v. Banks (1825, U. S.) 10 Wheat 181 (title acquired under the French 
treaty of 1778 not divested by abrogation of that treaty or expiration of the 
treaty of 1800). 

8 The distinction is carefully preserved by G. F. de Martens in his Precis du droit 
des gens (Paris, 1831) cited in Wheaton, International Lata (Lawrence's ed. 1863) 
460. See 5 Moore, Digest of International Law (1906) 382-383. 

8 It was, however, advanced practically without qualification by Secretary of 
State Buchanan in 1845 and by President Polk in 1847. Moore, op. cit. 375. Spain 
acted upon it by decree at the outbreak of the Spanish-American war, though it 
did not fully deprive American citizens of all their treaty rights. See (1898) 
For. Rex. 972-974. 

10 See, for example, art. 29 of the treaty with Spain, July 3, 1002, 2 Malloy, 
Treaties and Conventions (1910) 1710. The treaty of Versailles reserves to the 
Allies the privilege of naming the treaties with Germany which they will deem to 
remain in force. Treaty, art. 289. 
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induced many writers to support the doctrine that in principal all trea- 
ties are abrogated by war, with certain exceptions of treaties looking to 
permanent arrangements or the war itself, or treaties to which there 
are other parties, 11 etc. Feeling it incumbent upon them to state a rule, 
and finding no satisfactory criteria and data for a better rule, they con- 
tent themselves with announcing this vague formula. Some writers 
proceed indeed to name the treaties that they deem necessarily abro- 
gated by war, e.g. treaties of commerce and navigation, peace and 
friendship, consular conventions, etc., overlooking the fact that the 
general name given to the treaty frequently conceals specific articles 
having little or no relation to the general title, and easily separable from 
other parts of the treaty. 12 Thus, in the case of the treaty of 1848 with 
Austria, under discussion, article 2 relates to the inheritance of real 
property. 

The other school adopts the view that treaties in principle remain in 
force during hostilities, except such as are incompatible with a state of 
war. While this doctine is not yet adopted by many writers, because 
it is even more difficult of categorical application than the other view, 
it has nevertheless in its support some weighty opinion, including the 
authority of Kent and of the Institute of International Law. 13 In a 
country by whose constitution treaties confer rights on private individ- 
uals, it is much the better principle to adopt. Its application can be 
worked out pragmatically. Until, therefore, the political department of 
the government proclaims the termination of treaty stipulations con- 
ferring private rights and no injury to the nation resulting, it seems 
much preferable to give effect to such stipulations as the law in force. 
And the court in the instant case so held. 

The concluding paragraph of this notable opinion of Judge Cardozo 
warrants quotation : 

"No one can study the vague and wavering statements of treatise 
and decision in this field of international law with any feeling of assur- 
ance at the end that he has chosen the right path. One looks in vain 
either for uniformity of doctrine or for scientific accuracy of exposi- 
tion. There are wise cautions for the statesman. There are few pre- 
cepts for the judge. All the more, in this uncertainty, I am impelled 
to the belief that until the political departments have acted, the courts, 
in refusing to give effect to treaties, should limit their refusals to the 
needs of the occasion ; that they are not bound by any rigid formula 

11 3 Phillimore, International Law (3d ed., 1879-1885) 795 ; 2 Westlake, Inter- 
national Law ( 1904) 29 ff. ; 2 Pitt Cobbett, Cases and Opinions on International 
Law (3d ed. 1913) 42; 1 Calvo, Droit International (4th ed. 1887) sec. 362. 

12 Note in Pitt Cobbett, op. cit. 40. See the views of publicists set out in John 
Bassett Moore's valuable article, (1901) 1 Col. L. Rev. 209, reprinted in part in 
5 Moore, op. cit. supra note 8, at pp. 382-385. 

13 Kent, Commentaries, 176; (1912) 25 Annuaire of the Institut de Droit In- 
ternationale, 648; Resolutions of the Institute (Carnegie Endowment ed. 1916) 
172; Bluntschli, Das moderne Volkerrecht der civilisirten Staten (3d ed. 1878) 
sec. 538. 
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to nullify the whole or nothing ; and that in determining whether this 
treaty survived the coming of war, they are free to make choice of the 
conclusion which shall seem the most in keeping with the traditions of 
the law, the policy of the statutes, the dictates of fair dealing, and the 
honor of the nation." E.. M. B. 

THE PRIVATE LAW OF CHINA 

The first installment of the "Chinese Supreme Court Decisions," 1 
which have just appeared in an English translation, deserves more than 
a passing notice, for they bring to our attention a process of legal devel- 
opment which is unique in the history of law. In a preface to the deci- 
sions, the President of the Supreme Court characterizes the former 
Chinese law as follows : 

"In the days of the old regime, civil cases were decided more like by 
arbitration than by a judicial process ; for, except the law of succession 
and marriage, there was hardly any law to go by; while in criminal 
cases decisions could be based on analogy, and the judge was even 
allowed to make punishable an act which in his opinion should not have 
been done, though it had not expressly been made an offence by law." 

In further explanation of the old state of law, F. T. Cheng, an asso- 
ciate justice of the Supreme Court, says : 2 

"Case law was not unknown in China : it figured prominently in the 
late Code ; but it related to facts rather than principles and mostly con- 
cerned crimes, civil cases being always relegated to the background. The 
explanation is simple. The institution of the judicial officer, as distinct 
from the administrative, is comparatively a modern idea in China, prob- 
ably because there was not so much need for him. Punishment of the 
criminal could be accomplished incidentally to the exercise of adminis- 
trative functions, while the State took little interest in civil disputes. 
The people, too, did not like to go to law, partly, perhaps, because they 
had little confidence in the law, which 'to their eyes her ample page 
... did ne'er unroll,' and partly, perhaps, because they doubted the 
advisability of entrusting the settlement of their disputes to men who 
were not their peers. Their disputes were often settled in the chapels 
or temples in the case of country folks, and in the chambers of com- 
merce or guilds in the case of city men. In this respect, paradoxical 
though it seems, a sort of 'Government of the people by the people for 
the people' existed in monarchical China." 

A radical reform was effected towards the end of the Tsing Dynasty 
through the reorganization of the Supreme Court, although its actual 
work did not really begin until after China had become a Republic. 
Without any precedents to go by and with no legislation to guide it, 
what could the Supreme Court do to assist in the establishment of gov- 
ernment by law and the development of a legal system fit to meet the 
needs of the new era and worthy of the confidence of other nations? 



1 The Chinese Supreme Court Decisions. Translated by F. T. Cheng. Pub- 
lished by the Supreme Court. Peking, 1920. 

'Decisions, ii. 



